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34caaaf pi qRart a 7r g "Cf"clT

Name & Address of the Appellant & Respondent

Mis. Fine Care Bio Systems

at{ anf za 3r8ta 3mgr 3rials arpraaar at az 3ran uf zrnfrfa#
aal; Ty #er 3rf@rat at 3r8ta zu ya?err on4a wad raar &l

Any person aggrieved by this Order-In-Appeal may file an appeal or revision application, as
the one may be against such order, to the appropriate authority in the following way :

,'+!mf i{Ncblx cITT~~ :
Revision application to Government of India :
(1) a4a sqzca 3rf@fr, 1994 cBT tfffi 3iafa Rh4 sag ng ma#i # a
~ tfffl cm- ~-tfffl cB" "l,l"~ 4'<i),cp # siafa u=taro am4aer 'ara Rra, an REI,
fcrffi tj?{lcl"-1,m fcr:rrrr, 'm~ ~. ~ cfrq '+fcA, "fR,q l=fTTf, ~ ~ : 110001 crn-
at ft are I

(i) A revision application lies to the Under Secretary, to the Govt. of India, Revision
Application Uni.t Ministry of Finance, Department of Revenue, 4th Floor, Jeevan Deep Building,
Parliament Street, New Delhi - 110. 001 under Section 35EE of the CEA 1944 in respect of the
following case, governed by first proviso to sub-section (1) of Section-35 ibid :

(ii) ~ ~ cBT ffi + ma hat gf arm fa#t rusrrI ur 3r1 #Ir
if m fcITTft +asrI #arurma a us g; f if, m fcl?"m 'f!0-s1J11x m~ if
"qffi cffi fcITT:Tt cplx-.&lsi ff m fcITT:Tt 'f!O;§IJII'< if ama4Rau #hr g& t I

(ea) mare a ae fneg z rr Raffa ma w z m a fa[fr i ss@ifftare ma w snaa zra a Ra ## it sit ma a are fa«4 nz zu q2 '#Rfff

• In case of rebate of duty of excise on goods exported to any country orieritory outsiJi.\)
India of on ex_cisable n:iaterial_ used in the manufacture of the goods which are\60~_.C:l~ed t_c>'"'.;-9Y_ :l/
country or territory outside Inda. \-/'·,,.L __ . ·k ,.,,./

(ii) In case of any loss of goods where the loss occur in transit from a factory to a
warehouse or to another factory or from one warehouse to another during the course of
processing of the goods in a warehouse or in storage whether in a factory or in a warehouse.
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(<T) ~~ cnf :r@Ff ~~~ cB" ag (ur z ~ cITT) mm fcn<:rr .ym
l=flcrf "ITTI

(c) In case of goods exported outside India export to Nepal or Bhutan, without payment of
duty.

cf ~ '3Nlq.-J c#I" '3Nlq.-J ~ cB" :r@Ff cB" ~ sit set Ree ma # +{ a si
ht sr#gr uit err vi fr # ja1Rlcr, 3lfPRf, ~ cB" m i:nmr m ~ L1X m
arf@r 3tf@fr (i.2) 1998 tTRT 109 grr Pgaa fag ·g st I
·(d) Credit of any duty allowed to be utilized.towards payment of excise duty on final products
under the provisions of this Act or the Rules made there under and such order is passed by the
Commissioner (Appeals) on or after, the date appointed under Sec.109 of the Finance (No.2) Act,
1998.

(1) ha sire zc (sr@ta) Ra1la8), 2oo1 # fr o #k sifa Rafe ru iI
~-s # at 4fit #, fr arrest a 4Ra 3re hf Ria a 8tr .:rm cB" 'lflm ~-:3lrnl ~
3r8 net at a?tat ,Rji a er 5fa 3m4a fhut Girl alRgl r# rer al g. pl
j.{,cll~~~ cB" 3Rrrn tfRl" 35-~ fetfRa #t # rar # rd arr €l--6 mcrrR c#r ~
~ iAT~ I

The above application shall be made in duplicate in Form No. EA-8 as specified under
Rule, 9 of Central Excise (Appeals) Rules, 2001 within 3 months from the date on which the order
sought to be appealed against is communicated and shall be accompanied by two copies each of
the 010 and Order-In-Appeal. It should also be accompanied by a copy of TR-6 Challan
evidencing payment of prescribed fee as prescribed under Section 35-EE of CEA, 1944, under Q__
Major Head of Account. .
(2) Rf34a mrer gj icvaa ga ala ua zn Ura a ID at q1 20o/-
pi par al urg 3it sf ic van ya la snr z m 1 ooo/- ctt- ~~ ctt-
~1
The revision application shall be accompanied by a fee of Rs.200/- where the amount involved is
Rupees One Lac or less and Rs.1,000/- where the amount involved is more than Rupees One
Lac.

#tar zyca, a€tr salad zyc vi ara 3r4l#hr Inf@au # 4Re 3fl-
Appeal to Custom, Excise, & Service Tax Appellate Tribunal.

(1) it1 3grgreen rf@)fzu, 1944 c#r tfRl" 35- uom/35-~ cB" 3faT@ :

Under Section 35B/ 35E of CEA, 1944 an appeal lies to :-

Bcraf<rif{sia qR-mG 2 (1) cp" # ~~ cB" m #l 3r4ta, 3rft6it # ma xfii:n"
zgcn, bu snra zrean vi arm 3rd#a =uzneraw (Rrez) #.4fa eh#r ff@f,
31$f!GlcillG 1l it-2o, #ea /Raza qr3ag, @aruf uz, 3it\f!GlcillG-380016. ·· -

To the west regional bench of Customs, Excise & Service Tax Appellate Tribunal
(CESTAT) at O_-20, New Metal Hospital Compound, Meghani Nagar, Ahmedabad : 380 016. in
case of appeals other than as mentioned in para-2{i) (a) above.

(2) i4hr saran yea (3r#t) Pura68t, 2001 c#r tfRl" 6 cB" 3faT@ m ~.'IZ-3 # AtTrffii
fag 3rar 341R) ma1ferai at n{ aft fag arfl fag ·Tg am?gr # a ,Raif fed
urITT ~p c#r mist, ants at nir sit anurn mar uif T; 5 c'lruf m ~ q?1=f % cffii
I; 1000/- #tr ft sift I urITT~p c#r mir, nu pt mist 3it auzn TI up#fr
~ 5 c'lruf <TT 50 ~ dCB" ID at u; 50o/- #ht rt zhf I ufITT ~p c#r .,-M,
ans at air ai ma mrzr uif+ T; 5o c'lruf ata vnt ? asi u; 1000o/- ~
~- "ITT.fr I c#r ~ xi61 ll cb '< fulx-c I'< cB" '7l1i xl ~l!sl I Raia a tru 'fm'cf c#r \J'fm I "lffi
~'3X=r x-e.TA cB" fcpm~ +11crG1Plcb al?!' cB" ~ c#r ~ cm- ID

The appeal to the Appellate Tribunal shall be filed in quadruplicate in form EA-3 as
prescribed under Rule 6 of Central Excise(Appeal) Rules, 2001 and shall be accompanied against
(one which at least should be accompanied by a fee of Rs.1,000/-, Rs.5,000/- and Rs.10,000/
where amount of duty / penalty/ demand / refund is upto 5 Lac, 5 Lac to 50 Lac and above ·so 'Lac
respectively in the form of crdssed bank draft in favour of Asstt. Registar of ~/branch of.any>' . -.·,- ':-;,

· ii7.

f.. t+]
Ee.' _,.,. ,,..~"~- •. ---C~-~-·/__.....----<
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nominate public sector bank of the, place where the bench of any nominate public sector bank of
the place where the bench of the Tribunal is situated · ·

(3) ~~ ~~_it~ ~~ cpf~ mm i m~~~cf>~ tffM cpf :f!clR~
~ ~ fcnm 'GfAT ~ ~- G°&f cf>· eh g; ft fas fear udh arf aa fag zqnfnf rf#ta
nuf@aw at va 3rft 4 tu war aty 3m4a fur Gar &l

(4) urarau zya 3rffz 497o zren isgitfea at r{Pr-+a siaf RefRa ft, 313TI
a 3ma n 3rr .zpenRenR Ruf, hf@rant # ark a r@a #t a if T
~.6.50 fyff cf5T .-llllJlcrllJ ~~~~~I

In case of the order covers a number of order-in-Original, fee for each 0.1.0. should be
paid in the aforesaid manner not withstanding the fact that the one appeal to the Appellant
Tribunal or the one application to the Central Govt. As the case may be, is. filled to avoid
scriptoria work if excising Rs. 1 lacs fee of Rs.100/- for each.

0

One copy of. application or 0.1.0. as the case may be, and the order of the adjournment
authority shall beer.a court fee stamp of Rs.6.50 paisa as prescribed under scheduled-I item of
the court fee Act, 1975 as amended. ·

(5) ~ 3l1X~ l=fJ1wIT cBl" f.i£i?l01aar frii cBT 3it sft en ~lcf>f&ci fcITTIT \JJTffi t°
i v# zya, aha sq1a zrca vi @aror4l#la =nnif@au (araffaf@) fu, 1982 if

ffea&Attention in invited to the rules covering these and other related matter contended in the
Customs, Excise & Service Tax Appellate Tribunal (Procedure) Rules, 1982.

(6) #rm ea, h.4a 3=ua recs vi flcllcli{ 34141a uf@raw (fl4a) h uf 3r@iihmaci ii
M.41a 3=ul gta 31f@)era, 8&g9 Rt enr 3sq h 3iii fa4tzrgi€zn.2) 3rf@1fez1a g( &
in 29) fain: a.a.2·&y 5itt fa4tr 3f@1fr, 8&&y frnu 3 hiaiiharaat ftarr
-~ , rt ffra#r a{ qa-fr 5mrer31far4 , araf zrnrh 3irfr5a 6r sataft
3-Nfata"~~~~~~~Gi'm
h.413u reauparaa3iaaanfaw erai fear gn@a?

(i) mu 11 tr m~~~
(ii) ~~m'i"cfl'~clTI>@~
(m) hrlz sa feumIa h fern 6 # 3it 2r {n

0- -.:.+ ,3WTGfQRf~ fcl'i~ cqmm-~~ (tr. 2)~. 2014.m- -~ltf ~~ fcfRt~~m-

-m=ra=r~~ 319i'f '(fcf 3Nl(>[cfil'~~MI

For· an appeal to be filed before the CESTAT, it is mandatory to pre-deposit an amount
specified under the Finance (No. 2) Act, 2014 (No. 25 of 2014) dated 06.08.2014, under
section 35F of the Central gxcise Act, 1944 which is also made applicable to Service Tax
under section 83 of the Finance Act, 1994 provided the amount of pre-deposit payable would
be subject to ceiling of Rs. Ten Crores,
Under Central Excise and Service Tax, "Duty demanded" shall include:

(i) amount determined under Section 11 D;
(ii) amount of erroneous Cenvat Credit taken;
(iii) amount payable under Rule 6 of the Cenvat Credit Rules.

➔Provided further that the provisions of this Section shall not apply to the stay
application and appeals pending before any appellate · authority prior to the
commencement of the Finance (No.2) Act, 2014.

(6)(i) z 3rr2erhu3qruf@raurh raqrsi arr3rzrargrIa:us faaf@a gta ajar faszIT
a 1oprateru alt sziahavsfa(fa zta zvsh 10% maru6 srasar& ''' "/. .· --,_< •:,'~\
(6)(i) In view of above, an appeal against this order shall lie before ilAe,(fri_bunal o~\)\

2.321125742or2?
·<



-3 F.NO. V2/70 to 72/GNR/18-19
F.NO. V2/09, 11,12&13/RA/GNR/18-19

ORDER-IN-APPEAL

This order arises out of following 3 appeals filed by M/s. Fine Care Bio systems,

Door No-228/1/4, Dantali Industrial Owner Association, Gota-Vadsar Road, Village

Dantali, Taluka-Kalol, Distt. Gandhinagar, a 100% EOU (in short 'appellant') against

Order-in-Original Nos.(in short 'impugned orders') passed by the then Depyty/Asstt.

Commissioner, Central Excise, Division Kaloi, Ahmedabad-III (in short 'adjudicating
authority'). Since the issue involved in all these appeals is common, I take up for

disposal by a common order.

S.No. O.1.O.No./date. Period Disputed New Appeal No. Services in
involved amount.(Rs.) {Old Appeal No.} dispute

4 17/Ref/2009-10 February- 10,609/ V2/70/GNR/18-19 Air Freight &
dtd.02.09.2009 2009 {V2(90)333/AHD-III/09} CHA Services

2 18/Ref/2009-10 March 23,830/ V2/71/GNR/18-19 Air Freight,
dtd.02.09.2009 2009 {V2(90)334/AHD-III/09} CHA &

Foreign Travel
Services

3 63/Ref/2008-09 February- 15,135/ V2/72/GNR/18-19 CHA & Air
dtd.07.01.2009 2007 {V2(90)235/AHD-I_II/09} Freight

Services

Another following four appeals have also been filed by the then Assistant
Commissioner, Central Excise, Division Kalol, Ahmedabad-III [in short 'department]

against the following Order-In-Original Nos. in terms of Review Orders passed by the
then Commissioner, Central Excise, Ahmedabad-III against the appellant.

Sr. Order-In Period Review Order Name of Grounds of appeal
No Original No.& involv No. & Date. respondent

Date ed
1 29/2009-10/Ref June IV/18-257/RI M/s. Fine Refund sanctioned to the

dtd 21.12.2009 2009 2009-RA Care Bio respondent for Cenvat credit
dtd.15.03.201 systems, availed on services of Air
0 Village- Freight/ CHA/ Clearing &

Dantali, Forwarding/ Foreign Travel
Taluka- Kalol, Services is erroneous in terms of
Distt- definition of 'input service' as
Gandhinagar defined in Rule 2(1) of the Cenvat

Credit Rules, 2004 .
2 25/Ref/2009-10 April IV/18 -do Refund sanctioned to the

dtd 03.12.2009 2009 256/R/2009- respondent for Cenvat credit
RA availed on services of Air
dtd.15.03.201 Freight/ CHAI Foreign Travel
0 Services is erroneous in terms of

definition of 'input service' as
defined in Rule 2(1) of the Cenvat
Credit Rules, 2004 .

3 26/Ref/2009-10 May IV/18-257/RI -do -do
dtd 03.12.2009 2009 2009-RA

dtd.15.03.201
0

4 37/Ref/2009-10 August IV/18-18/R/ -do Refund sanctioned to the
dtd 04.03.2010 2009 2009-RA respondent for Cenvat credit

dtd.13.04.201 availed on services of Air
0 Freight/ CHA Services is

erroneous in terms of definition
of 'input service' as defined in
Rule_2l)_of the Cenvat Credit
Rules; 2004.

t. » +,

0

O
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2. Briefly stated that the appellant filed refund claims under Rule 5 of the Cenvat

o

Credit Rules, 2004 for accumulated unutilized Cenvat credit of service tax paid on Air

Freight/ CHA/ Clearing & Forwarding/ Foreign Travel Services/ etc. The adjudicating

authority vide impugned orders rejected the refund claims for these services being not ·

• 'input service' as defined in Rule 2(1) of the Cenvat Credit Rules, 2004.

3. · Aggrieved with the impugned orders, the appellant filed the present. appeals
wherein, inter alia, stated that:

► The only ground for not sanctioning the refund claim, as per Rule 5 of the

Cenvat Credit Rules, 2004, is when the manufacturer or provider of output

service avails drawback or claims rebate of duty or service tax. Th.ey had

neither claimed drawback nor rebate of inputs.
► The a9judicating authority has erred in holding that the input services such as

Air Freight, CHA, Clearing & Forwarding, Foreign Travel Services, etc. are

beyond the scope of input services specified in Rule 2(1) of the Cenvat Credit

Rules, 2004.
► The services availed by them are related to export of their finished goods. All

these services are essential for business and hence it is covered under the

definition of 'input service' under Rule 2(1) ibid.
► The "place of removal" has been defined under Section 4(3)(c) of the Central

Excise Act, 1944. For export of goods, the place of actual removal of the goods

is airport/seaport. In case of export of goods, the sale is taken place only after

the goods are exported, which means the transportation service upto the

. airport/sea port is definitely come within the purview of 'input services'. As such,

whatever services availed by them, including the transport service,

automatically becomes their input services because all these services are
actually used for the business activity. They relied upon the clarification issued

by the Board vide Circular No.97/8/2007-ST dated 23.08.2007.

> They.are availing the service of different freight companies that picks up the
goods from the factory, transport them to the airport, and make all the

documentation for the transportation by air to the destined country. They are

giving these services charge for their services and pay service tax on it. All

these services are essential for the business.
► As their entire product is exported to all over the world, their director has to

travel different countries to discuss the business, to set-up exhibition etc. and to

acquire technology, capital goods, raw materials etc. When he travels by air, for

booking of air ticket, services of air travel agent is necessary as it is availed in

the interest of business. 7
:° Y3 3

Since they being 100% EOU and entire production is exported'and their price is

. FOB destination, the place of actual removal is~~iUsjtV and entitled

• -<. hu.,~..-.
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for the credit of service tax paid on input services availed in removing the goods

upto the place of removal.
> As per para 3 of the Board's Circular No.341/15/2007-TRU dated 17.04.2008,

16 services have been notified and the service tax paid on these services,

which are attributable to exports even if they are not used as input service, shall

be refunded to exporter.
» The refund of credit of service tax of CHA stands clarified by the

Commissioner(Appeal) in the matter of their refund claim vide OIA No. 8 to

15/2009 (Ahd-lll)CE/KCG/Commr(A) dtd.13.01 .2009. The Ahmedabad Bench of

CESTAT in the case law reported at 2008 TIOL-383-CESTAT-AHM held that

CHA service is covered in the definition of input service as the manufacture

continues to remain the owner of the goods in question till the same are

exported.
► The issue involved in the present appeals has already been settle by the Larger

Bench of the CESTAT, Benglore in case of ABB Ltd. vs. CCE&ST, Banglore

reported in 2009(15) STR-23(Ti.LB).

4. Personal hearing in the matter was held on 28.08.2018. Shri M.H. Raval,

Consultant, appeared on behalf of the appellant and reiterated the grounds of appeal

and filed additional written submission. None represented from the department.

5. I have carefully gone through the appeal memorandum, submissions made at

the time of personal hearing and evidences available on records. I find that the main

issue to be decided is whether the appellant is entitled to claim refund of Cenvat credit

of service tax paid on the services availed (as stated in Para 2 supra) or otherwise.

Accordingly, I proceed to decide the case on merits.

0

6. Prima facie, I find that the appellant is a 100% EOU and all the goods

manufactured is exported under bond and have not claimed any rebate of duty paid on Q
inputs used in the exported goods. There is no domestic sale hence they are unable to

use Cenvat credit availed on inputs and input services. As such there remained

Cenvat credit unutilized and accumulated and filed refund claim of such accumulated

Cenvat credit in terms of Rule 5 of the Cenvat Credit Rules, 2004. This fact is not in
dispute. The adjudicating authority rejected the amount of service tax paid and claimed

as refund on the services availed viz. Air Freight, CHA, Clearing & Forwarding,

Foreign Travel Services, etc on the ground that the said services are not 'input service'

as defined in Rule 2(1) of the Cenvat Credit Rules, 2004 vide impugned orders. Hence,

aggrieved with the impugned orders, the appellant has preferred the present appeals.
The period of dispute in the present appeals are February-2007and from February200 to Auostvoos. / f} G'

•es. h\} %
> <am«a
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7. In this regard, I find that the issue involved is already settled by this appellate

forum vide OIA No. No.82 to 85/2008(Ahd-lll)CE/KCG/Commr(A) dated 04.09.2008

passed in case of M/s. Deepkiran Foods Pvt. Ltd., Dantali. But, this OIA was

challenged by the department before the CESTAT, Ahmedabad. The CESTAT vide

Order No. A/1493-1508/ZBIAHD/2011 dated 18.08.2011rejected the departmental

appeals on the basis of Larger Bench decision of the Tribunal in the case of ABB Ltd.

Vs. CCE & ST, Banglore [2009(15) STR-23(Tri.LB). In the appeal before the High

Court· of Karnataka, the Hon'ble High Court of Karnataka upheld the decision of the

Larger Bench of the Tribunal. As against this order of the High Court of Karnataka, the

department filed Civil Application No.11402/2016 against ABB Ltd. before the Hon'ble

Supreme Court of India. Similarly, the department had also filed Civil Application No.

11877-11884/2016 against the appellant which were tagged with Civil Appeal

No.11710/2016 filed by CCE, Belgaum Vs. M/s. Vasavadatta Cements Ltd. The

Hon'ble Supreme Court of India vide judgement dated 18.01.2018 [ reported in

2018(11) GSTL-3 (SC)] on the subject matter has categorically discussed the words

and phrase "from the place of removal" as it stood in the definition of 'input service' in

Rule 2(1) ibid prior to amendment w.e.f. 01.04.2008 and held as under:

"Cenvat credit - Input services - GTA services - Outward Transportation of
manufactured product - Place of removal - Definition of input services as
it existed prior to amendment in 2008, included term "from place of
removal" - Certainly it has to be upto a certain point - Thus GTA services
used for outward transportation of goods from place of· removal, i.e.,
factory gate up to first point of delivery viz. a Depot or a Customer's
premises covered under input services ·- However, post 1-4-2008
amendment, said term having been substituted by term "upto the place of

. removal", credit beyond such place not admissible - There being no error
in concurrent orders of CESTATLargerBench and High Court, impugned
order sustainable - Rule 2(/) of Cenvat Credit Rules, 2004. [paras 5, 6, 7,
8]"

Department's· appeal dismissed/Assessee's appeal allowed

Following· the ratio of this judgment of the Hon'ble Supreme Court of India, I
hold that the appellant is eligible for availing Cenvat credit of service tax paid on the

services mentioned in Para 2 supra and accordingly allow the appeals filed by the

appellant with consequential relief for the period covered prior to 01.04.2008.

8. As regards the period covered post 01.04.2008 and upto August-2009, I find

that the appellant is a 100% EOU and have exported all its goods manufactured and

there is no domestic sale. The appellant has stated that their price is FOB destination
This fact is not in dispute by either side. However, I find that in the instant case, the. . -.-....
issue involved is availing of Cenvat credit of service tax paid on Air Fright, CHA,
Clearing & Forwarding and Foreign Travel Services for goods.cleared forex@hrt. 1 find

that in catena of judgments of higher appellate forum, it is c~~:~;~cally _h,~,'place.±ye
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of removal' shall be port/lCDlair-port, as the case may be, for the goods cleared for .,

export. Hence, the services of Air Freight, CHA, Clearing & Forwarding and Foreign
Travel Services availed shall necessarily constitute 'input service' and the assessee

shall be eligible for availing Cenvat credit of service tax paid on it. Following the ratio

of this judgment of the Hon'ble Supreme Court of India, I hold that the appellant is

eligible for availing Cenvat credit of service tax paid on Air Freight, CHA, Clearing &

Forwarding and Foreign Travel Services availed for export of goods and accordingly

allow the appeal filed by the appellant with consequential relief for the period covered.

post 01.04.2008 and upto August-2009.

9. In view of the above discussion in Para 7 and 8, the appeals filed by the

department are rejected.

10. 374ta#a zarr at fr a{ 3r4hr a fr 3qiaa at# fan sar &
10. The appeal filed by the appellant stands disposed of in above terms.

art-O
(3Fr i4)

h.zr a3rz1#a (3r4en)
.::,

Attested:

€

p . ppeals)
Central GST, Ahmedabad.

BY SPEED POST TO:

(1) MIs. Fine Care Bio systems, Door No-228/1/4,
Dantali Industrial Owner Association, Gota-Vadsar Road,
Village- Dantali, Taluka-Kalol, Distt. Gandhinagar.

(2) The Assistant Commissioner,
CGST, Division Kaloi.

Copy to:

- i on

./

i ,··' .

. '· -.,,_~ -~-✓--

Individual file.

The Chief Commissioner, CGST, Ahmedabad Zone.
The Commissioner, CGST, Gandhinagar (RRA Section).
The Asstt. Commr(System), CGST, Gandhinagar.
(for uploading OIA on website)
Guard file
P.A. file.

(1)
(2)
(3)

r
(5)
(6)


